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Part I—BANKING LAw 


A. ORGANIZATION AND STRUCTURE 


§ 5.50. Pc. sonal liability of president. 
Alabama (1987) A drawer was entitled to 
an award of $172,500 in damages against a 
bank and its president. Boyett v. Oakes, 
518 So. 2d 37, 105 B.L.J. 363. 


§ 5.65. Bank’s liability for acts of vice 
president. 

North Carolina (1988) Letter of credit 

would be enforced where issuer’s vice 

president had authority as agent to exe- 

cute it. Northwestern Bank v. NCF Fin. 

Corp., 365 S.E.2d 14, 105 B.L.J. 459. 


§ 5.70. Bank’s liability for acts of 
officers or employees. 


U.S. District Court, N.D. Ill. (1987) A bank 
could not disavow the fraud of its agent 
and, thus, could not establish that it ac- 
quired securities as a good-faith pur- 
chaser. First Nat’! Bank v. United States, 
664 F. Supp. 1169, 105 B.L.J. 251. 


Pennsylvania (1987) A bank was liable for 
failure to provide financing where a jury 
could reasonably believe that the bank’s 
assistant vice president had authority to 
commit the bank. Bolus v. United Penn 
Bank, 525 A.2d 1215, 105 B.L.J. 61. 


§ 5.95. Employment and civii rights 
act. 


Washington (1987) A bank president was 
entitled to assert a claim for wrongful dis- 
charge based on rights stated in personnel 
policy manual. St. Yves v. Mid State 
Bank, 748 P.2d 633, 105 B.L.J. 363. 


B. BANK POWERS AND FUNCTIONS 


§ 13.00. Contractual obligations. 


Florida (1987) Evidence established that a 
savings and loan association negligently 
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honored and cashed checks that were not 
properly endorsed. Coral Gables Fed. 
Sav. & Loan Ass’n v. City of Opa-Locka, 
516 So. 2d 989, 105 B.L.J. 364. 


Minnesota (1988) An agreement to lend 
funds was a ‘“‘credit agreement”’ under ap- 
plicable state law and was required to be in 
writing to be enforceable. Becker v. First 
Am. State Bank, 420 N.W.2d 239, 105 
B.L.J. 459. 


Montana (1987) Breach of the covenant of 
good faith and fair dealing requires a show- 
ing that a lender’s actions were arbitrary, 
capricious, or unreasonable. Noonan v. 
First Bank Butte, 740 P.2d 631, 105 B.L.J. 
173. 


§ 15.00. Investment services. 

U.S. District Court, D.C. Cir. (1987) Sub- 
sidiaries and affiliates of insured state 
banks that are not members of the Federal 
Reserve System are not subject to Glass- 
Steagall Act restrictions on their securities 
activities. Investment Co. Inst. v. FDIC, 
815 F.2d 1540, 105 B.L.J. 174. 


U.S. District Court, D.C. Cir. (1987) An 
affiliate of a Federal Reserve System 
member bank was permitted to offer 
brokerage services and investment advice. 
Securities Indus. Ass’n v. Board of Gov- 
ernors of the Fed. Reserve Sys., 821 F.2d 
810, 105 B.L.J. 173. 


§ 16.35. Transfer of mortgaged 
premises. 

Utah (1987) A lender was liable for double 
damages and attorney’s fees when it had 
not exercised good faith in refusing to re- 
quest reconveyance of lots held by a 
trustee when the underlying debt had been 
satisfied. Hector, Inc. v. United States 
Sav. & Loan Ass’n, 741 P.2d 542, 105 
B.L.J. 174. 


§ 16.60. Foreclosure. 

North Dakota (1987) Failure by a federal 
land bank to comply with an administra- 
tive forbearance regulation gave rise to an 
equitable defense to a state law foreclo- 
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sure action. Federal Land Bank v. Over- 
boe, 404 N.W.2d 445, 105 B.L.J. 176. 


§ 17.05. Liabilities of parties. 


U.S. District Court, N.D. Ill. (1987) Bor- 
rowers who were required to waive de- 
fenses to two disputed debts could not as- 
sert defense of ‘‘economic duress’’ as to 
other obligations. FDIC v. Linn, 671 F. 
Supp. 547, 105 B.L.J. 251. 


§ 17.10. Relation between bank and 
borrower. 
Minnesota (1987) A bank was not required 
to disclose the existence of a mortgage on 
a debtor’s property to private lenders con- 
templating making a loan to the debtor. 
Vacinek v. First Nat'l Bank, 416 N.W.2d 
795, 105 B.L.J. 365. 


§ 19.00. Financial privacy of bank 
records. 


U.S. District Court, Minn. (1987) The 
Right to Financial Privacy Act’s exemp- 
tions for supervisory actions and for in- 
formation required to be reported by law 
were applicable to actions taken by the 
Federal Reserve Board. Adams v. Board 
of Governors of the Fed. Reserve Bd., 659 
F. Supp. 948, 105 B.L.J. 175. 


Rhode Island (1988) A debtor who suffered 
de minimis damages resulting from a 
bank’s disclosure of repayment informa- 
tion did not have a cause of action against 
the bank. O’Coin v. Woonsocket Inst’l 
Trust Co., 535 A.2d 1263, 105 B.L.J. 365. 


§ 20.00. Electronic funds transfer and 
Regulation E. 

U.S. District Court, Conn. (1987) A bank 
was liable for nondisclosure of circum- 
stances under which it would provide in- 
formation about a customer’s account to 
her employer. Spain v. Union Trust, 674 
F. Supp. 1496, 105 B.L.J. 366. 


§ 20.05. Electronic funds transier and 
Regulation E, in general. 


U.S. District Court, Conn. (1987) A trans- 
action requiring personal determination 


and effort was not an ‘‘electronic funds 
transfer’’ under the Electronic Fund 
Transfer Act. Spain v. Union Trust, 670 F. 
Supp. 64, 105 B.L.J. 252. 


§ 22.00. Liens and setoff. 


U.S. District Court, Del. (1987) Recent 
case law indicates that the right of setoff 
probably should not be disclosed as a se- 
curity interest under federal Truth in 
Lending regulations. The right of setoff, 
however, might be disclosable at the credi- 
tor’s option as information ‘‘directly re- 
lated”’ to required Truth in Lending dis- 
closures. Goldberg v. Delaware Olds, 
Inc., 670 F. Supp. 125, 105 B.L.J. 243. 


District of Columbia (1987) Written notice 
of acceleration of a loan due to nonpay- 
ment, accompanied by demand for pay- 
ment in full of the accelerated balance of 
the loan, sufficed as the lender’s exercise 
of its right to accelerate the loan. No prior 
notice of acceleration was required. In ad- 
dition, no prior notice was required before 
the lender exercised its right of setoff. 
Boyle v. American Sec. Bank, 531 A.2d 
1258, 105 B.L.J. 247. 


Ohio (1986) A bank did not have a right of 
setoff where it was acting solely as an 
agent for a customer in transferring funds 
to a foreign bank. BancOhio Nat’! Bank v. 
Matar, 506 N.E.2d 1221, 105 B.L.J. 62. 


Ohio (1986) A bank had a right of setoff 
against a debtor’s personal earnings, even 
though the earnings were exempt under 
state law from garnishment, attachment, 
execution, or sale to satisfy a judgment. 
Daugherty v. Central Trust Co., 504 
N.E.2d 1100, 105 B.L.J. 61. 


Oklahoma (1987) A garnishee bank’s right 
to set off a debtor’s debt to it defeated a 
garnishor bank’s claim to the same funds. 
Farmer’s Exch. Bank v. Dennis, 735 P.2d 
587, 105 B.L.J. 176. 


§ 22.25. Right of setoff, in general. 


Illinois (1988) Bank acted unlawfully in 
setting off funds held in trust for others by 
debtor-depositor. Gluth Bros. Constr., 





Inc. v. Union Nat’l Bank, 518 N.E.2d 
1345, 105 B.L.J. 460. 


§ 22.30. Trust funds. 

Mississippi (1987) A bank that set off trust 
funds was liable for punitive damages and 
attorney’s fees. Central Bank v. Butler, 
517 So. 2d 507, 105 B.L.J. 366. 


§ 22.35. Funds not belonging to 
depositor. 

Ohio (1985) A creditor-garnisher could not 
recover the amount of four checks that 
were not collected because the garnishee 
bank never had funds in its possession be- 
longing to the debtor. Bank One of Co- 
lumbus v. Lake States Cartage, Inc., 506 
N.E.2d 1234, 105 B.L.J. 63. 


§ 22.50. Joint notes and deposits. 
U.S. District Court, S.D.N.Y. (1987) A 
bank’s five-month delay in responding to 
joint depositors’ request to transfer funds 
into a separate account was not ‘‘reason- 
able’’ as a matter of law. Wexselblatt v. 
Bank of Boston Int’l, 666 F. Supp. 513, 
105 B.L.J. 177. 


Montana (1987) A clause that excluded de- 
cedent’s son from any share of probate 
estate did not affect son’s interest as joint 
tenant in certificates of deposit. Vogele v. 
Estate of Schock, 745 P.2d 1138, 105 
B.L.J. 370. 


C. BANK SUPERVISION AND 
REGULATION 


§ 23.20. Dealings in securities. 
Oklahoma (1987) A bank was not liable for 
securities fraud in connection with a bor- 
rower’s purchase of a limited partnership 
interest where the bank was not involved 
in the sale of the interest. Seattle-First 
Nat’! Bank v. Carlstedt, 678 F. Supp. 
1543, 105 B.L.J. 460. 


§ 25.00. Federal Deposit Insurance 
Corporation. 

Colorado (1987) The discretionary func- 

tion exception to the federal Tort Claims 
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Act protected the FDIC from liability to a 
participating bank for failing to collect on a 
loan that was subject to a participation 
agreement. Colorado State Bank v. FDIC, 
671 F. Supp. 706, 105 B.L.J. 252. 


Connecticut (1987) The makers of a prom- 
issory note could not assert a claim cf 
fraudulent inducement against the FDIC. 
Langley v. FDIC, 108 S. Ct. 396 (1987), 
105 B.L.J. 367. 


§ 25.25. Receivership of insolvent 
bank. 

U.S. Court of Appeals, 6th Cir. (1987) The 
FDIC was not bound by provisions in a 
partnership agreement purporting to limit 
the liability of one of the partners. FDIC v. 
Cremona Co., 832 F.2d 959, 105 B.L.J. 
253. 


U.S. District Court, S.D.N.Y. (1987) Credi- 
tor bank was eniitled to 80 percent interest 
in loans where loan participation agree- 
ment was intended as a purchase and sale 
rather than an unsecured loan. Savings 
Bank v. FDIC, 668 F. Supp. 799, 105 
B.L.J. 254. 


§ 26.00. State of regulation banking. 


U.S. Court of Appeals, Sth Cir. (1988) 
Banks that were simply repositories of trust 
income, with no discretionary authority 
over disbursement of trust funds, could 
not be liable for trustees’ breach of 
fiduciary duty. Steph v. Scott, 840 F.2d 
267, 105 B.L.J. 461. 


D. SPECIALIZED ORGANIZATIONS 
WITH BANKING FUNCTIONS 


§ 34.10. Acquisition of banks. 

U.S. Court of Appeals, 8th Cir. (1988) 
South Dakota’s statute authorizing out- 
of-state bank holding companies to ac- 
quire in-state banks violated the com- 
merce clause of the U.S. Constitution. In- 
dependent Community Bankers Ass’n v. 
Board of Governors of the Fed. Reserve 
Sys., 838 F.2d 969, 105 B.L.J. 461. 
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§ 34.15. Nonbanking activities. 


U.S. Court of Appeals, D.C. Cir. (1987) A 
bank holding company is not required to 
have its principal place of business in a 
small town in order to conduct insurance 
activities in a small town. Independent 
Ins. Agents of Am. v. Board of Gover- 
nors, 835 F.2d 1452, 105 B.L.J. 368. 


U.S. Court of Appeals, 2d Cir. (1988) The 
Federal Reserve Board violated a con- 
gressional moratorium in approving an ap- 
plication by a bank holding company to 
permit two of its subsidiaries to engage in 
certain insurance activities. Independent 
Ins. Agents of Am. v. Board of Governors 
of the Fed. Reserve Sys., 838 F.2d 627, 
105 B.L.J. 463. 


F. CONSUMER CREDIT PROTECTION 


§ 42.10. Disclosure. 


U.S. Court of Appeals, 5th Cir. (1987) At- 
torney’s fees were part of a ‘‘finance 
charge’ and should have been disclosed 
under the Truth in Lending Act. First 
Acadiana Bank v. FDIC, 833 F.2d 548, 105 
B.L.J. 368. 


Ohio (1988) Neither the Truth in Lending 
Act nor Regulation Z requires a creditor to 
disclose separately a finder’s fee or similar 
charge. Blon v. Bank One, Akron, N.A., 
519 N.E.2d 363, 105 B.L.J. 463. 


G. OFFENSES BY BANK AND BANK 
CRIMES 


§ 43.00. Usury. 

Michigan (1987) A trial court improperly 
excluded evidence as to whether a bank 
knew that an individual was borrowing 
money for personal reasons, notwithstand- 
ing his written statements that the loan 
was for a business purpose. Jn re Estate of 
Backoffen, 404 N.W.2d 675, 105 B.L.J. 
178. 
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§ 43.10. Transactions held not 
usurious. 


Michigan (1988) Where loan proceeds 
were used for the purpose of starting a 
business, lender could rely on business en- 
tity exception to state usury statute. Hol- 
land v. Michigan Nat'l Bank-West, 420 
N.W.2d 173, 105 B.L.J. 462. 


§ 44.00. Bank crimes. 

Maryland (1986), Delaware (1987), District 
of Columbia (1987) In recent court deci- 
sions, lenders have had tort liability im- 
posed on them for failure to exercise rea- 
sonable care in processing a loan applica- 
tion and also for negligent or fraudulent 
misrepresentations made in the course of 
accepting or processing a loan application. 
See, e.g., Jacques v. First Nat’! Bank, 515 
A.2d 756 (Md. App. 1986); Hill v. Equita- 
ble Bank, N.A., 655 F. Supp. 631 (D. Del. 
1987); High v. McLean Fin. Corp., 659 F. 
Supp. 1561 (D.D.C. 1987), 105 B.L.J. 169. 


Montana (1988) A bank did not have a 
fiduciary duty or duty of good faith and 
fair dealing to purchasers of a ranch, not- 
withstanding bank’s agreement to lend 
purchasers money if vendor defaulted on 
payments to mortgagee. Simmons v. Jen- 
kins, 750 P.2d 1067, 105 B.L.J. 464. 


North Dakota (1987) Plaintiff-creditors 
could not sue a bank as third-party ben- 
eficiaries of a contract if the bank had 
formerly covered debtor’s overdrafts but 
subsequently refused to do so. Hellman v. 
Thiele, 413 N.W.2d 321, 105 B.L.J. 255. 


§ 44.05. Libel and slander. 


North Dakota (1988) Once bank chose to 
respond to inquiry about a customer’s 
credit status, it had a duty to provide full 
and accurate information. Ostlund Chem. 
Co. v. Norwest Bank, 417 N.W.2d 833, 
105 B.L.J. 368. 


§ 44.10. Conversion. 

Kansas (1987) Bank failed to follow rea- 
sonable banking practices in depositing 
corporate checks in indorser’s personal 
account. Mohr v. State Bank of Stanley, 
734 P.2d 1071, 105 B.L.J. 63. 





Part IlI—BANKRUPTCY 


B. LIQUIDATION 


§ 45.30. Automatic stay of creditor 
activities, exceptions. 

U.S. Supreme Court (1988) An underse- 
cured creditor of a debtor undergoing bank- 
ruptcy was not entitled to interest on its 
collateral as compensation for the delay 
caused by an automatic stay in foreclosing 
on the collateral. United Sav. Ass’n v. 
Timbers of Inwood Forest Assocs., Ltd., 
108 S. Ct. 626, 105 B.L.J. 368. 


C. REORGANIZATION 


§ 53.00. Continued operation of 
debtor’s business. 

U.S. Supreme Court (1988) The U.S. Su- 
preme Court held that debtor’s promise to 
contribute ‘‘labor, experience and exper- 
tise’’ under a plan of reorganization was 
not sufficient to constitute an exception to 
the ‘‘absolute priority rule.’’ Therefore, 
the deficient plan could not be confirmed 
over the objection of an unsecured credi- 
tor. Norwest Bank v. Ahlers, 108 S. Ct. 
963, 105 B.L.J. 360. 


Part IIl—Trust AND ESTATES 
Law 


B. EXECUTION AND ATTESTATION 
OF WILLS 


§ 60.20. Attestation of wills. 

Nebraska (1987) An affidavit contesting de- 
cedent’s signature on will was sufficient to 
create a question of fact as to whether will 
was ‘‘subscribed and attested’’ in accor- 
dance with applicable state law. Jn re Es- 
tate of Villwok, 413 N.W.2d 921, 105 
B.L.J. 265. 


§ 60.40. Witnesses to wills. 
Louisiana (1987) A will bequeathing an en- 
tire estate to one of the attesting witnesses 
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was upheld as being valid under the statute 
in effect when the will was drafted. In re 
Succession of Gresham, 506 So. 2d 156, 
105 B.L.J. 69. 


§ 61.05. Holographic wills. 

Louisiana (1987) Evidence established that 
the second of two holographic wills was a 
forgery and therefore invalid. In re Suc- 
cession of Sturgis, 516 So. 2d 1293, 105 
B.L.J. 370. 


§ 62.00. Contract to make will. 
Missouri (1987) A woman’s claim that she 
had an abortion in consideration for being 
restored to a position of equality under her 
father’s will raised questions of fact pre- 
cluding dismissal on the pleadings. L.G. v. 
F.G.H., 729 S.W.2d 634, 105 B.L.J. 69. 


Texas (1987) A contract between a hus- 
band and wife that purported to dispose of 
the husband’s estate upon his death was 
fundamentally testamentary in nature and 
unenforceable because it was not attested 
as required under applicable law. Hibbler 
v. Knight, 735 S.W.2d 924, 105 B.L.J. 179. 


§ 62.10. Oral contracts (wills). 


Delaware (1986) Contract to make a will 
must be in writing to be enforceable 
against the heirs or personal representa- 
tives of the deceased. Snyder v. Baltimore 
Trust Co., 532 A.2d 624, 105 B.L.J. 265. 


Maine (1987) Terms of an alleged implied- 
in-fact contract by an uncle to make be- 
quest to niece were too vague to be en- 
forced. In re Estate of Boothby, 532 A.2d 
1007, 105 B.L.J. 268. 


Oregon (1987) Plaintiffs alleged sufficient 
facts to permit lawsuit for breach of con- 
tract to make a will to go forward. Catch- 
ing v. Lashway, 735 P.2d 13, 105 B.L.J. 
70. 


West Virginia (1987) A revocation of a will 
by marriage did not terminate a contrac- 
tual obligation to make a will to transfer 
property to promisee. Bever v. Bever, 364 
S.E.2d 34, 105 B.L.J. 371. 
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C. EXECUTORS AND 
ADMINISTRATORS 


§ 64.45. Prudent investment and 
sales. 

North Carolina (1987) Evidence supported 
a trial court’s finding that an executor 
breached a fiduciary duty to an estate by 
failing to sell decedent’s stock in an auto- 
mobile dealership. Fortune v. First Union 
Nat’! Bank, 359 S.E.2d 801, 105 B.L.J. 
179. 


§ 64.60. Collection of assets of estate. 
Illinois (1987) Evidence clearly supported 
a jury’s finding that decedent was in con- 
trol of her faculties and had not made inter 
vivos gifts of her property. Jn re Estate of 
Casey, 507 N.E.2d 962, 105 B.L.J. 70. 


D. VALIDITY OF WILLS 


§ 66.00. Proof of revocation. 

Ohio (1986) Execution of codicil to first 
will after execution of second will revoked 
second will. Jn re Estate of Stormont, 517 
N.E.2d 259, 105 B.L.J. 371. 


§ 66.30. Lost will. 

Arkansas (1988) Circumstantial evidence 
did not sustain proponent’s burden of 
proof that decedent’s last will was duly 
executed. Conkle v. Walker, 742 S.W.2d 
892, 105 B.L.J. 372. 


§ 67.25. Notice requirement. 
Florida (1987) A testatrix’s niece raised 
sufficient allegations of fraud to reopen 
probate of will after order of discharge had 
been issued. Grimes v. Estate of Stewart, 
506 So. 2d 465, 105 B.L.J. 180. 


§ 67.35. Testamentary incapacity. 
Alabama (1987) A decision removing a 
guardianship is admissible as prima facie 
evidence of a restoration of competency. 
Lawrence v. First Nat’! Bank, 516 So. 2d 
630, 105 B.L.J. 372. 
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Georgia (1987) Evidence that decedent 
suffered from schizophrenia twelve years 
before will was executed was rebutted by 
evidence that decedent was competent to 
manage own affairs at time will was exe- 
cuted. Arnau v. Cochran, 361 S.E.2d 173, 
105 B.L.J. 266. 


Ohio (1986) A lower court erred in in- 
structing a jury that a finding of incompe- 
tency required a high degree of proof in a 
subsequent proceeding to demonstrate 
testamentary capacity. Taylor v. Garin- 
ger, 507 N.E.2d 406, 105 B.L.J. 71. 


Tennessee (1987) Evidence of physical 
weakness and a failing mind did not con- 
clusively establish that testator lacked tes- 
tamentary capacity. Jn re Estate of Elam, 
738 S.W.2d 169, 105 B.L.J. 266. 


Washington (1988) Evidence established 
that testator lacked testamentary capacity, 
even though he understood certain every- 
day matters. In re Eubank, 749 P.2d 691, 
105 B.L.J. 465. 


§ 67.40. Undue influence. 

District of Columbia (1987) Records of 
hospital visits six months before and after 
a will was executed were too remote in 
time to be admitted in a lawsuit alleging 
undue influence and lack of testamentary 
capacity. Daniels v. Beeks, 532 A.2d 125, 
105 B.L.J. 268. 


Illinois (1987) Evidence established that 
decedent had testamentary capacity and 
was not under the undue influence of oth- 
ers. Estate of Jones v. Atwood State 
Bank, 512 N.E.2d 1050, 105 B.L.J. 180. 


Kansas (1988) Actions of wife in preparing 
will in which husband was principal ben- 
eficiary would not automatically be im- 
puted to husband. Jn re Estate of Alexan- 
der, 749 P.2d 1052, 105 B.L.J. 465. 


Maine (1987) Evidence that testator was 
mentally confused as a result of advanced 
stages of leukemia supported finding of 
lack of testamentary capacity. In re Estate 
of Record, 534 A.2d 1319, 105 B.L.J. 373. 


Mississippi (1987) The grant of » power of 
attorney, in itself, did not create as a mat- 





ter of law a confidential relationship be- 
tween the grantor and grantee. Costello v. 
Hall, 506 So. 2d 293, 105 B.L.J. 71. 


Missouri (1987) Gifts of money from.dece- 
dent to attorney, if made during the course 
of attorney-client relationship, created re- 
buttable presumption of fraud. Jn re Estate 
of Mapes, 738 S.W.2d 853, 105 B.L.J. 267. 


Montana (1987) Will contestants merely 
established opportunity for beneficiary’s 
exercise of undue influence but not that 
undue influence had in fact been exer- 
cised. In re Estate of Watson, 738 P.2d 
494, 105 B.L.J. 181. 


Tennessee (1987) Although testator’s son 
was excluded from will, evidence did not 
establish that daughter exercised undue 
influence over testator. Owen v. Stanley, 
739 S.W.2d 782, 105 B.L.J. 466. 


Texas (1987) Circumstantial evidence as to 
testatrix’s illness and submissiveness to 
common-law husband supported finding of 
undue influence. Gaines v. Frawley, 739 
S.W.2d 950, 105 B.L.J. 373. 


§ 68.05. Election against will by 
surviving spouse. 

Pennsylvania (1987) An antenuptial agree- 
ment was not enforceable by executor 
against testator’s wife if testator did not 
**fully and fairly’’ disclose extent of prop- 
erty. In re Estate of Geyer, 533 A.2d 423, 
105 B.L.J. 269. 


§ 68.20. Property held in joini tenancy 

or tenancy by the entirety. 
Missouri (1988) Notwithstanding incorpo- 
ration of statutory language, certificates of 
deposit were not held in joint tenancy by 
third parties where there was no proof that 
decedent intended such an arrangement. 
In re Estate of Meyer, 744 S.W.2d 844, 105 
B.L.J. 466. 


§ 68.25. Renunciation or disclaimer by 
beneficiary. 

Kentucky (1988) Renunciation of will did 

not create intestacy and surviving spouse 

who renounced will was not entitled to 
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Statutory spousal exemption. Brown v. 
Sammons, 743 S.W.2d 23, 105 B.L.J. 467. 


§ 68.30. Constitutionality of statutory 
restrictions. 

Oklahoma (1987) Codicil executed by tes- 

tatrix under a conservatorship was void 

because it was not executed before a 

judge. In re Estate of Lahr, 744 P.2d 1267, 

105 B.L.J. 269. 


E. CONSTRUCTION OF WILLS 


§ 69.05. Nature and extent of 
beneficiary’s interest. 
Arizona (1986) A will with an attached per- 
sonal property list was sufficient to indi- 
cate a change of beneficiary under a life 
insurance policy. Burkett v. Mott by 
Maricopa County Pub. Fiduciary, 733 
P.2d 673, 105 B.L.J. 181. 


Texas (1987) Court may appoint trustee 
where life tenant of personalty may en- 
danger value of remainder of estate. In re 
Estate of Srubar, 728 S.W.2d 437, 105 
B.L.J. 72. 


Texas (1987) Extrinsic evidence was ad- 
missible when testator’s will was ambigu- 
ous as to what property was devised to a 
neighbor. Tuttle v. Simpson, 735 S.W.2d 
539, 105 B.L.J. 181. 


§ 69.10. Division of estate among 
beneficiaries. 

Oklahoma (1987) Testator was not in 
common-law marital relationship at time 
of executing will and therefore devise to 
girl friend was not voided by subsequent 
marriage and divorce. In re Carroll, 749 
P.2d 571, 105 B.L.J. 468. 


§ 69.15. Presumption of testamentary 
transfer of entire estate. 


Florida (1988) Language in a will referring 
to ‘‘all stock certificates belonging to me”’ 
was held to include stock acquired by tes- 
tator after will was drafted. Robert E. Lee 
Chapter 146 of the United Daughters of 
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the Confederacy v. Florida Nat’l Bank, 
519 So. 2d 1033, 105 B.L.J. 468. 


§ 69.20. Specific bequests. 

Ohio (1986) A beneficiary was entitled to 
receive ‘“‘accretions’’ of stock that split 
after testatrix’s death. Boerstler v. An- 
drews, 506 N.E.2d 279, 105 B.L.J. 73. 


§ 70.10. Class gifts. 

Texas (1987) Language in a will devising 
property to ‘‘surviving children’’ of a mar- 
riage did not create a class gift to children 
alive at time of testators’ death. Hender- 
son v. Parker, 728 S.W.2d 768, 105 B.L.J. 
73. 


§ 70.15. After-born children. 

South Carolina (1987) The use of the term 
‘*natural-born grandchildren”’ in a will de- 
noted a class of all natural-born grandchil- 
dren, not merely the grandchildren living 
when a will was executed. Pate v. Ford, 
360 S.E.2d 145, 105 B.L.J. 181. 


§ 70.60. Ademption doctrine. 

Indiana (1987) A due diligence standard as 
to discovery of an inter vivos gift was 
properly applied in denying a motion to 
vacate a summary judgment. Jn re Will of 
Scheele, 517 N.E.2d 418, 105 B.L.J. 468. 


F. TRUSTS 


§ 71.10. Intention to create. 

Kansas (1987) Claims by beneficiaries 
under a Totten trust were rejected where 
there was no evidence of intent to create a 
trust and the trust was not executed in 
accordance with statutory requirements. 
In re Estate of Morton, 733 P.2d 834, 105 
B.L.J. 74. 


Texas (1987) Decedent’s intent as to dispo- 
sition of property, standing alone, was not 
dispositive regarding whether she had es- 
tablished a trust under applicable state 
law. Isbell v. Williams, 738 S.W.2d 20, 105 
B.L.J. 270. 


§ 72.05. Inter vivos. 

Alabama (1987) An unexecuted trust 
agreement to create an inter vivos trust 
would not be construed, in conjunction 
with settlor’s will, as creating a valid trust. 
Tierce v. Macedonia United Methodist 
Church, 519 So. 2d 451, 105 B.L.J. 468. 


Alabama (1987) Activities of trust ben- 
eficiaries in dealing with settlor sup- 
ported finding of undue influence. Crump 
v. Moss, 517 So. 2d 609, 105 B.L.J. 373. 


§ 72.45. Totten trusts. 

Florida (1987) Husband established valid 
‘*Totten trusts’’ and on wife’s death, the 
trusts inured to the benefit of the ben- 
eficiaries. Abbalé v. Lopez, 511 So. 2d 
340, 105 B.L.J. 181. 


G. FUTURE INTERESTS 


§ 76.15. Contingent remainder. 
Nebraska (1988) Will that left widow a life 
estate with remainder to daughter, but re- 
quired daughter to make $70,000 payment, 
created devise in fee simple to widow if 
payment was not made. /n re Estate of 
Ritter, 419 N.W.2d 521, 105 B.L.J. 468. 


§ 77.05. General power of 
appointment. 


Maine (1988) Two of three surviving 
donees had same power of appointment as 
though all three donees had survived. In re 
Estate of Worthley, 535 A.2d 433, 105 
B.L.J. 373. 


§ 77.10. Special power of 
appointment, ascertainable 
standards. 


Ohio (1987) Law of jurisdiction where 
donee was domiciled when exercising a 
testamentary special power of appoint- 
ment, rather than law of jurisdiction where 
trust assets were located, is binding as to 
whether special power has been effec- 
tively exercised. Toledo Trust v. Santa 
Barbara Found., 512 N.E.2d 664, 105 
B.L.J. 181. 
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Part IV—Aanticte 3, 
ComMERCIAL PaPeR 
(U.C.C. Art. 3) 


A. KINDS OF COMMERCIAL PAPER 
AND PARTIES 


§ 78.00. Promissory notes. 

Georgia (1987) The parol evidence rule did 
not preclude a debtor from asserting an 
oral agreement to cancel a security deed. 
South Atlantic Prod. Credit Ass’n v. 
Gibbs, 361 S.E.2d 167, 105 B.L.J. 255. 


§ 81.00. Certificates of deposit. 
Kentucky (1987) A bank was not required 
to inform one joint depositor about the 
actions taken by another joint owner. Pul- 
liam v. Pulliam, 738 S.W.2d 846, 105 
B.L.J. 256. 


Ohio (1986) Depositor who completed 
affidavit declaring joint certificate of de- 
posit to be lost was entitled to proceeds of 
CD. Kristofik v. Bank One, 517 N.E.2d 
273, 105 B.L.J. 367. 


B. NEGOTIABILITY AND ESSENTIAL 
ELEMENTS OF NEGOTIABILITY 


§ 83.05. Negotiability, in general. 


U.S. District Court, W.D. Texas (1985) 
Notes providing for payment of interest 
from date of disbursement of funds were 
negotiable. FDIC v. Eagle Prop. 1, Ltd., 
664 F. Supp. 1027, 105 B.L.J. 257. 


§ 87.05. Sum certain. 

Virginia (1987) Variable interest rate notes 
generally are not considered negotiable in- 
struments under Article 3 of the Uniform 
Commercial Code. This result may lead to 
unintended harsh consequences for the 
holder of a variable interest rate note. See, 
e.g., Taylor v. Roeder, 360 S.E.2d 191, 
105 B.L.J. 240. 
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§ 88.10. Payable within a definite time. 
Connecticut (1987) Notes not containing 
‘‘definite’’ payment dates and notes pro- 
viding for installment payments were not 
negotiable. In re Boardwalk Marketplace 
Sec. Litig., 668 F. Supp. 115, 105 B.L.J. 
257. 


C. TRANSFER AND NEGOTIATION 


§ 95.30. Restrictive indorsement. 

U.S. District Court, Maryland (1987) A 
bank was liable to a named payee for 
breach of the restrictive indorsement ‘‘for 
deposit only.’’ Mid-Atlantic Tennis Courts 
v. Citizens Bank & Trust Co., 658 F. 
Supp. 140, 105 B.L.J. 258. 


§ 95.40. Agency or trust indorsement. 
Illinois (1987) Agent’s indorsing of check 
and depositing it in his own account did 
not put bank on notice of misappropria- 
tion. National Bank v. Quinn, 511 N.E.2d 
259, 105 B.L.J. 258. 


E. LIABILITIES OF THE PARTIES 


§ 106.15. Signature by authorized 
representative. 

Florida (1987) A bank was not liable for 
permitting a named payee to deposit a 
check and subsequently withdraw funds 
when it had no actual knowledge of the 
payee’s wrongdoing. Southeast Bank v. 
Weatherford, 506 So. 2d 482, 105 B.L.J. 
259. 


§ 107.00. Unauthorized indorsement. 


Louisiana (1987) As makers of checks, 
plaintiffs were entitled to proceed against 
collecting bank for payment on forged in- 
dorsements. Kobuszewski v. Scriber, 518 
So. 2d 524, 105 B.L.J. 369. 


§ 108.00. Fictitious payee, imposter 
rule. 

New Jersey (1987) The ‘‘imposter rule”’ did 

not apply to an attorney who forged signa- 
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tures of clients to settlement drafts. 
Clients’ Sec. Fund v. Allstate Ins. Co., 
530 A.2d 357, 105 B.L.J. 262. 


§ 109.00. Alteration. 

Louisiana (1988) Payees were not required 
to return funds where they did not have 
actual knowledge of bookkeeper’s fraudu- 
lent misappropriation. Seago, Patrick, 
Carmichael & Miller v. State Farm Mut. 
Auto. Ins. Co., 521 So. 2d 674, 105 B.L.J. 
464. 


§ 118.00. Liability of guarantor. 

Illinois (1987) A guarantor was not liable to 
repay a demand note where the amount of 
the note was repaid to the bank but then 
withdrawn shortly afterward to finance a 
second, unrelated transaction. Exchange 
Nat’! Bank of Chicago v. Bergman, 505 
N.E.2d 1236, 105 B.L.J. 64. 


§ 120.05. Finality of payment, in 
general. 

U.S. Court of Appeals, 9th Cir. (1987) A 
bank that had ‘‘finally paid’’ a cashier’s 
check was not precluded from asserting 
defenses to liability for payment of the 
check. Farmers & Merchants State Bank 
v. Western Bank, 825 F.2d 1301, 105 
B.L.J. 260. 


§ 121.00. Conversion of negotiable 
instruments. 

Pennsylvania (1987) A bank was not liable 
for honoring forged indorsements where a 
representative of the payee had authority 
to sign the payee’s name, even though the 
signature was intended to facilitate misap- 
propriation of funds. Jones v. Van Nor- 
man, 522 A.2d 503, 105 B.L.J. 65. 


§ 121.05. What constitutes conversion. 
U.S. Court of Appeals, 8th Cir. (1987) A 
partner who was authorized to indorse a 
check on behalf of another partner could 
not be liable for a forged indorsement. Jn 
re Flight Transp. Corp. Secs., 825 F.2d 
1249, 105 B.L.J. 261. 


G. DISCHARGE 


§ 130.00. Discharge by payment of 
satisfaction. 

Virginia (1988) A bank’s acceptance of a 

corporation’s renewal notes did not re- 

lieve the corporation of liability for origi- 

nal notes. Avocet Dev. Corp. v. McLean 

Bank, 364 S.E.2d 757, 105 B.L.J. 464. 


Part V—ARarTICLE 4, 
BANK DEPOSITS AND 
COLLECTIONS 
(U.C.C. Art. 4) 


A. INTRODUCTION TO BANK 
DEPOSITS AND COLLECTIONS 


§ 138.05. Banking day. 

U.S. District Court, N.D. Ill. (1987) A 
bank’s ‘‘midnight deadline’’ for returning 
checks would not run from a day on which 
the bank was open to bank personnel but 
essentially closed to the public. Merrill 
Lynch, Pierce, Fenner & Smith, Inc. v. 
Devon Bank, 654 F. Supp. 506, 105 B.L.J. 
65. 


§ 138.10. Customer (definition). 

South Carolina (1987) Payee was not cus- 
tomer of bank and therefore not subject to 
three-year statute of limitations for bring- 
ing action based on forged indorsement. 
Robbins v. First Fed. Sav. Bank, 363 
S.E.2d 418, 105 B.L.J. 369. 


B. COLLECTION OF 
ITEMS—DEPOSITORY AND 
COLLECTING BANKS 


§ 143.00. Supplying missing 
indorsements. 

Illinois (1987) A bank was liable to the 
drawer of a check which guaranteed pay- 
ment on a check cashed without an in- 
dorsement. Standard Fed. Sav. & Loan 
Ass’ v. Rocco, 507 N.E.2d 92, 105 B.L.J. 
66. 
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